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QUESTIONS  I 


1 .  The  various  excerpts  included  in  this  section  represent  different  kinds  of 
comparative  law  scholarship.  Please  compare  them  and  ask  yourself  how  they 
differ.  What  does  each  implicitly  suggest  in  terms  of  the  nature  of  law  and  the 
legal  system,  and  the  purpose  of  the  comparative  enterprise?  Do  they  all 
qualify  as  scholarship  in  “comparative  law”,  or  would  some  be  better 
described  as  “comparative  legal  economics”,  “comparative  legal  history”, 
“comparative  legal  philosophy”,  etc...  How  does  “comparative  law”  differ 
from  the  latter  disciplines? 

2.  Vogenauer  divides  comparative  law  scholarship  into  two  categories,  namely, 
scholarship  that  sees  “the  accumulation  of  comparative  knowledge  as  an  end 
in  itself’  and  scholarship  that  sees  comparative  knowledge  “as  a  means  to 
another  end”.  Please  explain  that  distinction.  As  part  of  your  explanation, 
you  may  want  to  try  to  classify  the  various  excerpts  provided  as  between  the 
two  categories.  Please  explain  your  classification. 

3.  Do  some  of  these  excerpts  reflect  a  “better”  way  of  doing  comparative  law? 
Do  some  appear  in  any  way  “defective”?  Please  explain. 
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NOTE: 


Echoing  the  concerns  voiced  above,  it  has  been  suggested  that  the  problem  with 
comparative  law  is  that  it  has  yet  to  produce  “scientifically  valuable”  knowledge,  and  that 
it  accordingly  fails  to  qualify  as  an  “academic  discipline”  in  its  own  right.  Those  holding 
that  view  conclude  that  comparative  law  is  doomed  to  remaining  just  an  accessory  to 
other,  well-established  “academic  disciplines”  such  as  legal  philosophy,  law  and 
economics,  legal  anthropology,  and  so  on.  In  order  to  assess  the  validity  of  that  claim  it 
is  first  necessary  to  know  what  is  meant  by  “scientifically  valuable  knowledge”  and  an 
“academic  discipline.”  To  that  end,  please  consider  the  following. 
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QUESTIONS  n 


1 .  The  phenomenon  of  world  globalization  has  brought  along  a  resurgence  of 
interest  for  comparative  law  and  an  exponential  rise  in  the  quantity  of 
comparative  legal  scholarship.  How  can  we  then  speak  of  comparative  law 
being  in  any  way  “malaised”?  What  does  this  “malaise”  amount  to?  Are  only 
certain  kinds  of  comparative  legal  scholarship  being  represented  in  that  rise? 
Are  only  certain  kinds  of  comparative  legal  scholarship  “malaised”? 

2.  What  needs  to  be  done  in  order  to  remedy  that  “malaise”? 

3.  Is  it  possible  to  distinguish  between  “comparative  law”  and  “comparative 
legal  knowledge”?  How  so?  Please  explain. 

4.  There  is  debate  as  to  whether  comparative  law  qualifies  as  a  self-standing 
“scientific  discipline”.  What  do  those  words  mean?  To  the  extent  that  it 
might  be  possible  to  say  of  comparative  law  that  it  qualifies  as  a  “scientific 
discipline”,  what  kind  of  “hypotheses”  would  it  be  the  object  of  comparative 
law  to  test?  How  would  such  “testing”  proceed?  What  kind  of  “inference” 
would  it  be  the  object  of  comparative  law  to  produce” 
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QUESTIONS  m 


1 .  Please  describe  how  a  legal  transplant  approach  to  comparative  law  differs 
from  other  approaches.  What  part(s)  of  law/legal  systems  are  being 
compared?  What  is  the  purpose  of  such  comparisons?  What  conception  of 
law  underlies  this  approach? 

2.  Is  Legrand’s  critique  of  Watson  fair?  In  particular,  please  comment  on 
Legrand’s  following  comment  (at  pp.  113-14):  “[I]n  my  opinion,  anyone  who 
believes  in  the  reality  of  ‘legal  transplants’  must  broadly  agree  with  Watson’s 
position  and  must  accept,  in  particular,  a  ‘law-as-rules’  and  a  ‘rules-as-bare- 
propositional-statements’  model.” 

3.  Can  you  think  of  other  criticisms  that  could  be  leveled  against  Watson’s 
approach? 

4.  Watson  explained  that  the  possibility  of  transplanting  law  from  one  society  to 
another,  and  the  fact  that  such  transplants  have  been  ubiquitous  in  legal 
history,  shows  that  law  is  autonomous  from  social  context.  Is  that  the  case? 
Does  Watson’s  own  argument  in  this  respect  support  such  a  conclusion? 

5.  Please  describe  how  a  legal  formants  approach  to  comparative  law  differs 
from  other  approaches,  in  particular,  how  it  relates  to  the  legal  transplants 
approach.  Are  the  two  approaches  convergent,  divergent?  Do  they  intersect 
at  all? 

6.  Can  you  think  of  criticisms  that  could  be  leveled  against  Sacco’s  approach? 

7.  Can  comparative  law  be  described  as  a  self- standing  academic  discipline 
imder  either  of  these  approaches? 

8.  Please  explain  and  comment  on  the  different  ways  Legrand  and  Sacco 
conceptualize  “legal  rules”. 
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QUESTIONS  IV 


1 .  Please  describe  how  a  functionalist  approach  to  comparative  law  differs  from 
other  approaches.  What  part(s)  of  law/legal  systems  are  being  compared? 
What  is  the  purpose  of  such  comparisons?  What  conception  of  law  underlies 
this  approach?  In  particular,  how  does  it  relate  to  the  legal  formants 
approach?  Do  the  two  approaches  converge,  diverge,  intersect  in  any  way? 

2.  Is  Samuel’s  critique  of  functionalism  fair? 

3.  Can  you  think  of  other  objections  that  could  be  leveled  against  functionalism? 

4.  Would  comparative  law  conceived  as  functionalism  qualify  as  a  self-standing 
academic  discipline? 

5.  Is  Husa’s  compromise  position  defensible? 

6.  Husa  asserts  (at  pp.  421-22)  that  “functionalism  can  seldom  be  very  fruitful  in 
the  comparison  of  legal  families,  mentalities  or  legal  cultures.”  Please 
comment. 
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QUESTIONS  V 


1 .  Please  describe  how  the  comparative  jurisprudence  approach  to  comparative 
law  differs  from  other  approaches,  in  particular,  the  legal  transplants,  legal 
formants,  and  functionalist  approaches.  What  part(s)  of  law/legal  systems  are 
being  compared?  What  is  the  purpose  of  such  comparisons?  What 
conception  of  law  underlies  the  comparative  jurisprudence  approach? 

2.  What  does  Ewald  mean  by  “comparative  jurisprudence”?  How  does  the 
comparative  jurisprudence  approach  serve  to  differentiate  comparative  law 
from  comparative  legal  philosophy,  comparative  legal  sociology,  and 
comparative  legal  history? 

3.  What  does  Ewald  mean  by  a  “single-track  enterprise”?  To  what  extent  if  at  all 
does  comparative  law  qualify  as  a  “single-track  enterprise? 

4.  Please  comment  on  Ewald’ s  critique  of  “textual”  and  “contextual”  approaches 
to  law,  and  the  extent  to  which  a  clean  break  with  past  comparative  law 
doctrine  is  (as  he  suggests)  necessary. 
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QUESTIONS  VI 


1 .  What  is  meant  by  the  “internal  standpoint”  in  comparative  law?  What  would 
an  “external  standpoint”  in  comparative  law  be? 

2.  Why  would  an  “internal  standpoint”  be  any  more  legitimate  than  an  “external 
standpoint”? 

3.  Is  it  possible  for  the  comparatist  to  adopt  a  perspective  that  is  exclusively 
internal?  Are  there  moments  in  the  comparative  enterprise  when  the 
comparatist  cannot  but  retreat  to  an  external  perspective? 

4.  Does  the  adoption  of  an  internal  standpoint  turn  comparative  law  into 
comparative  legal  anthropology?  If  not,  how  do  these  two  differ  from  one 
another? 

5.  Does  the  internal  standpoint  still  account  for  the  possibility  that  legal 
participants  in  a  given  legal  system  be  mistaken  or  disagree  about  what  their 
law  provides?  Is  it  possible  to  distinguish  between  what  the  law  provides  and 
what  the  participants  think  the  law  provides?  In  the  affirmative,  which  of 
these  two  standpoints  should  comparative  law  favour  in  case  of  clash? 

6.  Do  Legrand  and  Ewald  disagree?  If  so,  how? 

7.  Discuss  critically  the  different  mentalites  which  Legrand  ascribes  to  the 
common  law  and  the  civil  law.  Is  Legrand’ s  portrait  accurate?  Does  the  fact 
that  these  mentalites  are  being  contrasted  with  one  another  in  the  same  article 
help  understand  them  individually? 

8.  How  do  legal  rules  relate  to  the  surrounding  legal  culture?  To  culture  in 
general?  How  does  legal  culture  differ  from  culture  in  general?  In  what  sense 
can  it  be  asserted  if  at  all  that  law  is  autonomous  from  culture? 
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QUESTIONS  yil 


1 .  Do  the  epistemological  issues  faced  by  the  comparatist  differ  depending  on 
which  of  the  four  above  approaches  (legal  transplants,  legal  formants, 
functionalism,  comparative  jurisprudence)  is  adopted? 

2.  What  are  the  epistemological  issues  faced  by  the  comparative  law  scholar 
which  are  not  faced  by  scholars  in  other  disciplines?  In  particular,  how  do  the 
epistemological  issues  faced  by  the  legal  comparatist  differ  from  those  faced 
by  researchers  in  the  physical  sciences? 

3.  How  do  these  issues  impact,  if  at  all,  on  the  quality  of  the  legal  comparatist’ s 
work? 

4.  To  the  extent  that  these  issues  do  impact  on  the  quality  of  the  comparatist’ s 
work  what  means  can  be  taken,  if  any,  to  minimize  their  impact?  In 
particular,  how  do  Legrand’s  and  Dworkin’s  responses  to  that  question  differ 
and  which  is  more  convincing? 
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QUESTIONS  VIII 


1.  What  should  the  comparatist  consider  constitutes  a  “legal  system”?  What 
makes  such  systems  “legal”?  In  what  way  can  they  be  described  as 
“systems”? 

2.  Is  it  true  to  say  that  it  is  only  possible  to  compare  objects  that  on  one  level 
have  something  in  common  yet  on  another  level  differ  from  one  another?  If 
so,  in  what  way  can  law  be  said  to  be  “common”  yet  “different”? 

3.  Does  the  definition  of  the  legal  system  differ  depending  on  whether  it  is 
formulated  from  an  internal  or  an  external  standpoint?  Which  standpoint 
should  the  comparatist  adopt  when  delineating  the  contours  of  the  legal 
systems  under  comparison? 

4.  Is  Quebec  a  complete  “legal  system”?  Is  the  European  Community  a  single 
“legal  system”?  Does  the  Canadian  or  international  aboriginal  community 
form  a  distinct  “legal  system”?  When  did  the  Massachusetts  Bay  Colony  (see 
above  Watson  reading  in  Section  III)  become  a  self-standing  “legal  system,” 
distinct  from  England? 
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QUESTIONS  IX 


1 .  The  excerpts  included  in  this  section  reflect  different  views  about  what 
features  are  common  to  all  legal  systems.  Which  if  any  of  the  features 
described  in  these  excerpts  should  the  comparatist  consider  are  common  to  all 
legal  systems?  Can  you  think  of  other  features  that  would  need  to  be  common 
to  all  legal  systems  in  order  for  comparative  law  to  be  possible?  Does  your 
answer  to  the  last  question  vary  depending  on  which  of  the  four  approaches 
discussed  above  (legal  transplants,  legal  formants,  functionalism,  comparative 
jurisprudence)  is  adopted? 

2.  Might  the  legal  philosopher’s  determination  of  the  common  core  of  legal 
systems  differ  from  the  comparative  lawyer’s  determination  of  that  core? 
Given  the  particular  purpose(s)  pursued  by  the  comparative  lawyer,  would  it 
be  better  if  that  core  were  thick  or  thin? 

3.  Does  the  comparative  lawyer  adopt  an  internal  or  an  external  standpoint  when 
determining  the  common  core  of  legal  systems? 
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QUESTIONS  X 


1 .  Please  describe  step  by  step  how  the  comparatist  must  proceed  when  comparing  law 
and  legal  systems  under  the  four  approaches  described  above  (legal  transplants,  legal 
formants,  functionalism,  comparative  jurisprudence). 

2.  Please  describe  the  different  methodological  jframeworks  (parameters  of  the  study, 
hypotheses  to  be  tested,  testing  criteria,  definitions,  conceptual  premises,  etc...)  on 
which  the  different  methodologies  described  in  response  to  Question  1  are  based.  You 
may  wish  to  contrast  these  frameworks  among  themselves.  You  may  also  wish  to 
specify,  for  each  of  the  components  of  the  various  frameworks,  whether  it  is  necessary 
or  merely  useful  to  the  comparatist’ s  investigation  and  how. 

3.  Merrymann  (discussed  in  Vogenauer)  remarked  that  in  all  legal  systems  there  is  a 
tension  between  the  “folklore”  (“assumptions  which,  although  demonstrably  unsound, 
tend  stubbornly  to  persist  because  they  are  firmly  rooted  in  the  culture”)  and  the 
practice,  that  is,  between  what  legal  actors  say  they  do  and  what  they  in  fact  do.  What 
are  the  methodological  implications  of  this  tension?  Should  the  comparatist  focus  on 
the  folklore  and  ignore  the  practice,  on  the  practice  and  ignore  the  folklore,  on  both 
folklore  and  practice?  Which  of  the  folklore  or  the  practice  is  most  revealing  (or  are 
they  so  equally?)  for  the  purpose  of  understanding  a  legal  system? 

4.  Please  comment  on  the  following  statement;  “While  the  particular  approach  to 
comparative  law  determines  the  appropriate  methodological  framework,  the  reverse  is 
also  true,  that  is,  observing  what  method  comparatists  commonly  use  (more  or  less 
consciously)  can  help  us  determine  the  best  conception  of  comparative  law.” 

5.  Please  comment  on  Vogenauer’s  suggestion  that  societies  governed  by  “cadi  justice” 
(or  “the  casting  of  a  dice  or  an  observation  of  how  the  crows  fly”)  do  not  fall  within  the 
purview  of  comparative  law  but  rather  within  that  of  legal  anthropology  or  legal 
ethnology, 

6.  Insofar  as  the  purpose  of  comparative  law  is  to  explore  different  legal  systems  and  the 
different  conceptions  of  law  animating  those  systems  would  it  not  be  preferable  for  the 
comparatist  to  refrain  from  advancing  any  particular  definition  of  “law”  and  “legal 
system”  until  such  exploration  is,  if  not  completed,  at  least  well  under  way?  At  the 
same  time,  is  it  really  possible  to  launch  into  such  an  exploration  without  having  first 
identified  the  objects  to  be  explored  and  the  scope  of  that  exploration?  How  can 
particular  definitions  of  “law”  and  “legal  system”  simultaneously  be  premises  for  and 
products  of  comparative  legal  research? 

7.  To  what  extent  is  the  dilemma  described  in  the  last  question  peculiar  to  comparative 
law?  Might  it  apply  to  all  forms  of  “scientific”  inquiry? 
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QUESTIONS  XI 


1 .  Do  you  agree  with  Siems?  Is  it  not  because  we  have  yet  satisfactorily  to 
figure  out  the  “end”  (object/purpose)  of  comparative  law  that  we  feel 
compelled  to  conclude  as  to  its  “end”  (decline/disappearance)? 

2.  Does  comparative  law  constitute  a  self-standing  academic  discipline  in  its 
own  right? 

3.  What  further  questions  do  comparative  legal  scholars  need  to  address  in  the 
future,  in  your  opinion?  Why  do  these  questions  matter? 
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